INTRODUCTION
The 102nd Congress of the United States is in its second session as this book review is written. The problems it faces, difficult as they are, pale into insignificance when compared with the tasks that confronted the first Congress when it convened in 1789 under the newly-ratified constitution. Although the Constitution contained the broad outlines of a new national government, the members of the first Congress were constrained to draw a more detailed blueprint for governance. That they were able to do so in one session is a tribute to their sweeping visions o.f the future as well as to their political abilities.
Their consensus-forging skills are worthy of study by modern-day lawmakers, who often seem incapable of compromise. One of the most enduring of the twenty-seven Acts adopted by the first Congress was the one entitled "An Act to Establish the Judicial Courts of the United states.
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Frequently referred to as the Judiciary Act of 1789, or the First Judiciary Act, this item of legislation established a three-level system of national courts that has continued, with various jurisdictional and functional alterations at each level, to the present day. 4 Exercising the power granted to it under the Constitution to establish courts "inferior" to the Supreme Court, the first Congress in the First Judiciary Act established both District and Circuit Courts. No judges were authorized for the Circuit Courts, which were to be composed of two Supreme court Justices "riding circuit" plus a District Judge. 6 For district court purposes, the nation was divided into thirteen districts, with at least one district in each state.
7 one judge was provided for each district court. 8 For circuit court purposes, three circuits were established, each consisting of two or more districts.
9
Under the Judiciary Act of 1789, both the district and circuit courts were courts of original jurisdiction, and the circuit courts had certain appellate jurisdiction as well.
Conferred upon the district courts was (1) exclusive jurisdiction over maritime and admiralty causes, including seizures on the high seas (saving to suitors available common law remedies); (2) exclusive jurisdiction over all seizures on land and of all suits for penalties and forfeitures incurred under the laws of the United States; (3) jurisdiction, concurrent with the courts of the several states and the circuit courts, "of all causes where an alien sues for a tort only in violation of the law of nations or a treaty of the United States;" (4) jurisdiction concurrent with the state and circuit courts in suits at common law brought by the United states "and the matter in dispute amounts, exclusive of costs, to the sum or value of one hundred dollars;" and (5) exclusive jurisdiction of suits against consuls or viceconsuls, except for criminal offenses triable in the circuit courts.
10
The district courts were given exclusive criminal jurisdiction respecting "crimes and offences that shall be cognizable under the authority of the United States, committed within their respective districts, or upon the high seas; where no other punishment than whipping, not exceeding thirty stripes, a fine not exceeding one hundred dollars, or a term of imprisonment not exceeding six months, is to be inflicted.
1111
The circuit courts were given concurrent jurisdiction of the same crimes and offenses and exclusive jurisdiction over all others. 12
On the civil side, the Act accorded to the circuit courts "original cognizance, concurrent with the courts of the several States, of all suits of a civil nature at common law or in equity, where the matter in dispute exceeds, exclusive of costs, 
1136
They are certain that section 34 was not intended to apply to diversity cases and that "on its historical basis, Erie is dead wrong.
1137
Rewriting the History makes a forceful argument for the proposition that section 34 was designed to allow the national courts to apply American, rather than British, criminal common law until a national criminal code could be adopted. 
1.
The National Legal Center for the Public Interest blames "the increased politicization of the legislative process" for the inaction of the 101st and 102nd Congresses, noting that legislation bearing on "[n]early every major issue--from campaign reform to unemployment insurance to employment discrimination to abortion to resale price maintenance to crime--found its way into a veto showdown that slowed and, in some cases, eliminated its prospects. [74] [75] or upon the high seas; where tw other punishment than whipping, oot exceeding thirty stripes, a fine not exceeding one hundred dollars, or a term of imprisonment not exceeding six months, is to be inflicted.
11
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The circuit courts were given concurrent jurisdiction of the same crimes and offenses, and exclusive jurisdiction over all others.
12 On the civil side, the Aet accorded to the circuit cmms'
original cognizance, concurrent with the courts of the sevetal States, of all suits of a civil.nature at common law or iri equit)', where the mallei in dispute exceeds, exclusive of costs, the sun1 or value of five hundred dollars, and the United StateS are plaintiffs, or petitioners; or an alien is a party, or the suit is between a citizen of the State where the suit iS brought, and a citizen of another State. 14 The circuit courts had appellate jurisdiction over final decrees of the district courts iri adnlitalt)' and maritime cases m whiCh the amount iri dispute exceeded three hundred dollars, and over final judgments of the district courts m civil cases iri which the amOIDit in dispute exceeded fifty dollars." There was no right of appeal from any criminal conviction iri the federal court system until 1889, when the right of direct review by the same thing as the newly discovered draft. 30 He believed that section 34 was grounded in federalism concerns.
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In their fascinating examination of the First Judiciary Act, the author and editors of Rewriting the History of the Judiciary Act of 1789 put an entirely new spin on section 34. They say that it is not about federalism at all, admonishing the reader that "one ought not read Section 34 as doing what to moderns it seems perfectly obvious that it does and should do, that is, to instruct national judges to look at state statutes and state decisions and follow their lead. "
41
They note that at the time the Judiciary Act was adopted there were no common law decisions in print and the state statutes generally were not collected and printed. 42 It therefore would make no sense for section 34 to refer to these as sources of law. 43 Moreover, they make a persussive argument that the manuscript discovered by Professor Warren was not the same version of the bill that the Senate used during its deliberations. 44 The Warren view is said to be flawed by reliance on the manuscript.
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Through scholarly deduction, examination of ancient documents, legal reasoning, attention to the language then in use, and an astute understanding of the tenor of the times, the distinguished legal historians who wrote this book have posited tw<i alternative conclusions about section 34: that it was intended as a direction to the new courts to apply American rather than British law in all common law civil and criminal proceedings; 46 or "most probably [that it] was intended as a temporary measure to provide an applicable American law for national criminal prosecutions, should national criminal prosecutions be brought in the national courts, pending the time that Congress would _provide by statute for the definition and punishment of national crimes. " 4 They are certain that section 34 was rwt intended to apply to diversity cases and that "on its historical basis, Erie is dead wrong. "
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Rewriting the History makes a forceful argument for the proposition that section 34 was designed to allow the national courts to apply American, rather than British, criminal common law until a national criminal code could be adopted. 49 In its . first session, the first Congress fulled to pass a criminal bill, although it did define two crimes with punishment, both conlained in the Collection Act and relating to the collection of duties, and one crime with no specified penal~ contained in the Coasting Act and relating to the registering of ships. The Crimes Act of 1790, 51 adopted in the second session of the first Congress, was the earliest criminal code. It defined crimes and provided penalties for four categories of prohibited activities within the exclusive criminal jurisdiction of the United States: felonies committed on the high seas, offenses directly affecting the operations of government, crimes committed within federal enclaves, and interference with the functioning of federal courts.
52 The offenses sanctioned in the Crimes Act were either mentioned specifically in the Constitution or established under the authority of the Necessary and Proper Clause."' At least between the first and second sessions of the first Congress, then, there was no criminal code in effect. Even the Crimes Act of 1790 can bardly be characterized as a comprehensive criminal code. What criminal law was to apply? It generally was assumed that some law of crimes was to be applied, else why grant to the lower federal courts such complete criminal jurisdiction? Even the Anti-Federalists arguing for a Bill of Rights that included guarantees relating to the criminal process "premised their argument on the assumption that the national courts onder the Constitution did bave a comprehensive criminal jurisdiction.""' Another historical curiosity supporting this contention is that the first federal judges, in giving their grand jury charges, seem to bave accepted the extension of criminal jurisdiction to nonstatutory crimes." Curious also is the position of section 34 in the First Judiciary Act. It is the nextto-last section, just before the provision for United States Attorneys in each district and for an Attorney General of the United States. Does this position signify a catch-all provision? And wbat about the power conferred upon the United States Attorneys to "prosecute in such district all delinquents for crimes and offences"?'" In light of all this, it is passing 
